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1. INTRODUCTION 


The difficulty in preparing a reply brief in this case does not lie 
in answering the points which are raised in the Government's 
brief. Rather it is in synthesizing the relevant issues in the case to 
which a reply properly should be directed and in refocusing the 
Court’s attention upon the clear legal errors in the decision of 
the lower Court. 


1. NATURE OF THE SIGNIFICANT ERRORS OF THE 
DISTRICT COURT 
The Government seeks refuge in the claim that the significant 
questions involved are solely ones of “‘fact’” and that the District 
Court has carefully weighed “voluminous evidence” which ade- 
quately supports its findings of fact. Since the findings of ‘‘fact’’ 


fe 


are not clearly erroneous, says the Government, there is nothing 
really for this Court to do. 

The case does involve a voluminous amount of evidence. With 
scarcely any exceptions, however, this consists of agreed upon 
facts or of facts which are not in any way controverted in the 
record. The real issues lie, then, in the fact that the District 
Court, having before it a set of largely undisputed facts, either 
misapplied or failed to apply proper legal standards. 

To the extent that the District Court drew from the undisputed 
underlying facts inferences which are, in truth, inferences of fact, 
it is amply demonstrated that such factual conclusions are 
clearly erroneous under the classical standard for appellate review. 
However, by and large, resort to this test is not necessary. 

The central issue in this case is the determination of the repre- 
sentative field or market price of the mineral products mined by 
Kaiser. This determination involves the application of legal 
standards, In U. S. v. Henderson Clay Products, 324 F.2d 7 (5th 
Cir. 1963) the taxpayer was an integrated clay miner-brick manu- 
facturer who sold none of its clay at any stage prior to the fin- 
ished brick product. To establish the taxpayer's gross income 
from its clay mining operations, the District Court determined 
the representative market price of taxpayer's clay by reference to 
sales of similar clay in other parts of the United States by non- 
integrated miners. The Court found the average price of these 
sales to be $10.50 per ton and calculated taxpayer’s depletion 
allowance accordingly. 199 F. Supp. 304. The Fifth Circuit Court 
of Appeals reversed, but not because it found anything wrong 
with the lower Court’s factual findings as to the price at which 
non-integrated miners were selling their clay during the tax years 
in question. Rather, the Court of Appeals found that the sales 
relied upon by the District Court were not “representative” of 
the value of the taxpayer's clay. 324 F.2d at 15. The Court of 


Appeals noted that “representative market or field price is not 


a boiler plate . . .” and stated: 
“The Regulation does not allow the indiscriminate use of 
any price of a product of like kind and grade, but requires 
the price to be representative; ‘representative’ should be 


{ 
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interpreted to qualify the entire phrase ‘market or field 
Puce.) (324 F.2d at 14). 


Thus the Fifth Circuit dealt with the ultimate finding of a repre- 
sentative market price as a classic question of law—the application 
of the legal standard ‘‘representative” to the basic evidentiary 
facts determined by the District Court. 

In Kippen v. American Automatic Typewriter Co., 324 F.2d 
742 (9th Cir. 1963), the question to be decided was whether the 
defendant had ‘“‘good cause” to terminate one of its distributor's 
contracts. The District Court found on the basis of the facts that 
“good cause’ existed. The Court of Appeals reversed, noting 
specifically that it was not bound by the “‘clearly erroneous” rule 
as to the finding of good cause. The Court observed (324 F.2d 
at 745): “The conclusion that American therefore had ‘good 
cause’ to discharge Kippen was a conclusion of law, since it was 
based at least in part upon the application of a legal standard.” 
Further, the Court noted: 

‘In Lundgren v. Freeman, 9 Cir., 307 F.2d 104, 115, we 
defined a conclusion of law as one ‘based on application of 
legal standard’. Similarly, in Galena Oaks Corp. v. Scofield, 
5 Cir., 218 F.2d 217, 219, it was stated that insofar ‘as the 
so-called ultimate fact is simply the result reached by the 
processes of legal reasoning from, or the interpretation of 
the legal significance of, the evidentiary facts, it is subject 
to review free of the restraining impact of the so-called 
clearly erroneous rule.” 


The foregoing is particularly applicable where, as here, the 
findings deal with the effect of a series of transactions or events. 
In such circumstances the Appellate Court is free to draw its own 
conclusions. Stevenot v. Norberg, 210 F.2d 615, 619 (9th Cir. 
1954). 

Here the decision of the District Court rests upon the mis- 
application of the legal standard of “representative” market 
price in many instances and a complete failure by the District 
Court in other instances to apply the proper legal standards which 
that Court itself concluded were applicable. 
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A. Use of Any Price as a “Representative” Price. 


One of the more obvious errors has to do with the District 
Court’s interpretation of a “representative” market or field price. 
The ultimate issue is to determine Kaiser’s “gross income from 
the property” for depletion purposes. If the product involved is 
sold, then, of course, the gross income from the property is the 
amount for which such product was sold. But if the product is 
transported or processed (Kaiser's products were both) and used 
by an intergrated producer, then in order to establish “gross 
income from the property” it is necessary, according to the regu- 
lations*, to use the representative market or field price of a 
mineral product of like kind and grade. The Government urges 
here (brief p. 29) the same view which was adopted by the 
District Court, namely, the position that avy transaction by others 
establishes a market price because that particular transaction is 
“representative” of the market in which the transaction occurred. 
To adopt such a position is to render meaningless the term 
“representative”. The legal standard that the transaction must be 
“representative” is fixed by law and the regulations. To repeat 
the language in U. S. v. Henderson Clay Products, supra, 324 
F.2d at 14: 

“The Regulation does not allow the indiscriminate use of 
any price of a product of like kind and grade, but requires 
the price to be representative; ‘representative’ should be 
interpreted to qualify the entire phase ‘market or field 
jevakle = 

The cases have held, without exception, that the legal standard 
requiring the price to be “representative” must be applied in 
looking at the facts of any particular transaction to determine 
whether or not it is such a transaction as can reliably be included 
in establishing a “representative” market price. If not, the trans- 
action must be rejected. For example, in U. S. v. Cannelton Sewer 
Pipe Co., 364 US. 76, 78 it was found that certain sales of 
ground and bagged fire clay and shale were too negligible to 
furnish an “appropriate basis’. In Alabama By-Products Corp. v. 


*Section 29.23(m)-1, Regulations 111, Appendix C, Kaiser brief. 


' 


D 

Patterson, 258 F.2d 892, 899 (Sth Cir. 1958) certain sales result- 
ing from “peculiar economic conditions” were rejected as a basis 
establishing a ‘“‘representative’” market price. In North Carolina 
Granite Corp. 43 T.C. 149 (1964) the taxpayer produced a 
certain high grade granite which commanded a price of around 
$9 a ton when sold for use as poultry grit. The same material 
also could be sold for roadbuilding material at around $1 per 
ton. The Commissioner argued that the latter figure was the 
proper one to use for depletion purposes, but this argument was 
rejected. The Tax Court said the prices of the material for road- 
building purposes “were not representative of the value of the 
product to the poultry industry.” (43 T.C. at 161). 

Numerous other cases cited on pages 20 to 23 of Kaiser’s brief 
clearly uphold the rule that not every price at which a particular 
transaction occurs is a “representative” price. The Government 
cites no authority to the contrary and, indeed, in its brief does not 
comment at all upon these important authorities. 

The case of Woodville Lime Products Company v. U.S., 263 
F.Supp. 311 (N.D. Ohio 1966) is another clear example of the 
rule that not every price is a “representative price’ and that the 
legal standard of “representativeness” must be met. In this case 
the Court stated at page 321: 

“Ordinarily one might presume that actual sales would 
furnish a proper basis for determining a constructive price 
for unsold materials. However, as this case makes clear, the 
nature of the market in which those sales occurred must be 
explored before any conclusion can be drawn regarding the 
‘representativeness’ of actual sales.’ (Emphasis added) 


Even the Government recognizes the fundamental correctness 
of this position for, in an unguarded moment, the Government 
observes “‘distress sales at sacrifice prices are unlikely to be repre- 
sentative or typical market prices’ (Government brief, p. 34). 
The Commissioner, in his 1966 proposed regulations*, provides 


* Appendix E, Kaiser Brief, p. 20. The proposed regulations are 
“strongly persuasive of the Commissioner's view of the proper construction 
of the statute.” Henderson Clay Products v. U.S., 377 F.2d 349, 354 (Sth 
Cir, 1967). 
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for the use in determining representative market only of sales 
which “are the result of competitive transactions.” For the pur- 
pose of determining representative market or field price ‘“‘excep- 
tional, nominal, unusual, tie-in, or accommodation sales shall 
be disregarded.” 

A clear example appears with respect to the sale of iron ore. 
The uncontradicted testimony in this case is that fine ore is not 
suitable for use in the blast furnace. The Court found that 
“Physical . . . differences have importance if they are recognized 
in commercial competition” (Conclusion 6, R. 52). Utah Construc- 
tion Company built up a large stockpile of fine ore as the residue 
of other shipments over a considerable period of time. In 1950 
a large volume of this undesirable ore was unloaded on Geneva 
Steel Company in a special transaction at a very low price. This 
transaction, at a price which was quite obviously dictated by the 
distress nature of the merchandise, is nonetheless included in the 
representative transactions used to establish the price for Kaiser's 
iron ore*. The inclusion of this sale results from the application 
of an erroneous legal standard by the District Court as to what 
transactions are “representative” transactions}. 

The Government (brief p. 30) cites Riverton Lime & Stone Co., 
28 T.C. 446 (1957) for the proposition that even a small declining 
market can establish a representative price, but in that case the 
Court did not close its eyes to surrounding circumstances. Indeed, 
there the Government was arguing that depletion should have been 
determined from computed prices derived on the basis of selling 
the taxpayer's limestone in its quarried state for agricultural pur- 
poses. The Court rejected this contention on the strength of its 
finding that the taxpayer did not sell for this purpose because of an 
abundance of other limestone in the area which was more suited 


*District Court Finding No. 22, R. 37. 


+The complete inconsistency followed in applying this standard is 
illustrated by the Court's Finding No. 63 (R. 47) to the effect that prices 
for different coals cannot be used unless they are a “complete substitute’ 
one for the other, since they are not of like kind and grade. Using this 
criteria it is obvious that these “fines” cannot be representative of Kaiser's 
ore. 
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7 
to agricultural use. In fact, the Court in Riverton even examined 
the question of suitability for a particular use in determining the 
tepresentative nature of sales or potential sales in a particular 
market. 

On the other hand, in the instant case the District Court was 
persuaded by the Government’s argument that any transaction is a 
“representative transaction” because the price at which that trans- 
action took place is “representative” of the transaction which 
occurred. It was in failing to give consideration to the facts sur- 
rounding the particular transaction (which facts were largely un- 
disputed in this record), for the purpose of applying the legal 
standards as to what is a “‘representative” price that the Court is 
im error. 

Not only did the Court err in establishing a market price for 
depletion purposes by including transactions which do not meet 
the test of being “representative” — it compounded this error by 
excluding the only transactions which were truly “representative.” 
The most startling example is the exclusion of the Raton coking 
coal prices. The Court found as an evidentiary fact that ‘The 
Raton-Mesa coal and the Sunnyside coal of the plaintiff competed 
directly in the market place, were both suitable for production of 
coke when blended with low volatile coal and were similarly 
utilized...” (Finding 70, R. 50). When it came to establishing a 
representative market price the Court, however, completely failed 
to include any of the sales of Raton-Mesa coal. This is clearly ap- 
parent from Exhibit XX, which is the basis of the Court’s Finding 
52 (R. 45) in which it determines the representative market price 
for coking coal. 


B. Failure to Make Price Adjustments Recognized in the Market. 


Another erroneous application of legal standards by the Dis- 
trict Court and supported by the Government here is the proposi- 
tion that once a transaction “price” has been determined, there 
can be no adjustments for “value”; and the Government belabors 
at length the point that market price and market value are different 
concepts. Again, however, the Government sidesteps the funda- 
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mental issue. For if it is shown, as it was demonstrated by the 
uncontroverted evidence in this case, that products with differing 
qualities command differing prices in the market place because of 
those qualities, then a comparison of those products for the pur- 
pose of establishing a “representative” market price must take into 
account the pricing differences which the market itself would 
consider. To call differences in price which the market place would 
attach, were a product to be sold in the market, a “value” 
adjustment is a mere exercise in semantics. 

A clear example of such error occurred with respect to 
the comparison of the Sunnyside and the Raton coal. The Sunny- 
side coal was a washed coal and it also had a lower ash content 
than the Raton coal. The evidence established beyond doubt that if 
the two coals were to be sold in the market place, commercial com- 
petition would cause the market price to be higher for the Sunny- 
side coal to reflect the fact of the washing and also the fact that 
the Sunnyside coal had a lower ash content. However, in com- 
paring these two coals, the District Court chose to ignore these 
pricing factors, despite the overwhelming evidence that they were 
recognized in the market place. 

In the regulations which he proposed in 1956* (later with- 


drawn and modified) the Commissioner was not oblivious of the © 


price adjustments made by businessmen in the market place for he 
provided that in making price comparisons there should be “proper 
adjustments” for “material differences, if any, between the tax- 
payer's gross income product and the products sold commercially.” 

The greatest anomaly of the situation lies in the fact that the 


Coust recognized the standard in its Conclusion of Law No. 6. | 
“Minerals are like kind and grade if they are substantially equiva- 
lent by commercial standards. Physical, chemical or geological | 


differences have importance only if they are recognized in com- 
mercial competition.” (R. 52). It simply failed to follow the 
standard. 

It should be borne in mind that the market “‘price” for Kaiser's 


coal and iron ore can never be determined with absolute certainty. | 


* Appendix D, Kaiser brief, pp. 9-10. 
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The reason is that Kaiser did not sell its iron ore or coal, but 
rather used these minerals in the production of iron and steel. 
Therefore, the best that can ever be done is to attempt to arrive 
at the price at which these products would have been sold, had 
they been sold by an independent operator of the Sunnyside 
coal mine and the Eagle Mountain ore mine. This price must by 
definition be a hypothetical price and not an actual price. In this 
hypothetical transaction (which did not in fact occur) it cannot be 
assumed that the hypothetical seller was willing to sell the product 
for anything less than it was “‘worth”’ in the sense of what it would 
command in the market, or that the hypothetical buyer would pay 
anything more than the product was “worth”. Therefore, whether 
the result we are attempting to determine is called a hypothetical 
sale “‘price’’ or a hypothetical “value” is a distinction without a 
difference.* 

Although the District Court seemed to realize that what we are 
trying to do is to ‘estimate that part of the integrated producer’s 
gross income that is attributable to mining” (Conclusion of Law 
No. 9, R. 54) it makes the remarkable statement that “opinions 
and estimates of what buyers could have paid or should have paid 
for that mineral are entirely irrelevant.” (Conclusion of Law No. 
7, R. 52). The fact is, that so far as the integrated miner-manu- 
facturer who uses his own product is concerned, no actual sales 
transaction ever occurs. All the trier of fact can ever do in such 
cases is to apply the legal standard of ‘‘representative’’ market 
price and make its opinion and estimate of the price which the 
integrated operator could have paid or should have paid for the 
mineral in question. Far from being “irrelevant”, this is the 


*The Government (brief p. 29) relies on Shamrock Oil & Gas Corp. v. 
Coffee, 140 F.2d 409 (5th Cir. 1944) which involved the determination 
of a “market price” for sour gas at the well. The court held that if there 
were sales which were ‘‘comparable and under terms and conditions similar 
to the terms and conditions involved in the contract under consideration” 
such sales should be used. (140 F.2d at 411) However, the court further 
noted that in the absence of comparable sales under similar terms and 
conditions, value “could be shown by opinion evidence in an effort to fix 
market price” and, in such a situation, the terms market price and market 
value are “interchangeable.” 
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central issue to be determined. In making such determination the 
trier of fact not only can, but must, consider whether other trans- 
actions to be examined are, on their facts, truly representative and 
whether the prices at which such other transactions occurred 
would, as in the instant circumstances, require adjustment because 
of pricing factors recognized in the market place. 


C. Failure to Adjust for Freight. 


A further and very obvious failure to apply correct legal 
standards was made by the District Court with respect to the 
treatment of freight on iron ore. Under the applicable regulations 
depletion is computed upon the basis of the gross income from 
the property. The property referred to is the taxpayer's mine and 
not the mine of some other mineral producer. The taxpayer “is 
deemed to sell to himself the crude mineral product 4e mines.” 
(Conclusion of Law No. 9, R. 53). He mines the product from 
his mine. The test is clearly enunciated in the Cannelton case 
(page 27 of the Government's brief) wherein it is observed that 
the cutoff point is “where the ordinary miner shipped the product 


of his mine” (Emphasis added). Reverting again to the Commis- | 


sioner’s 1956 proposed Regulations* we find that the price to be 
determined is the price “at which the gross income product is sold 
commercially in the vicinity of the taxpayer's mine.” (Emphasis 
added). Absent such sales, we must determine the price at which 
the “gross income product would be sold if such commercial sales 
existed” (i.e., sales made at the locus of the taxpayer's mine). 

The Court rejected the taxpayer's contention that prices estab- 
lished in the only recognized United States ore market at the 
Lower Lake ports should be used. Instead, the Court used prices 
of ore sales by Utah Construction Company. It is undisputed that 
there were no significant sales at the taxpayer’s mine or from any 
mine in the vicinity thereof (and the Utah Construction Company 
mine in Carbon County, Utah, is certainly not in the vicinity of 


San Bernardino County, California). Assuming, arguendo, that | 


* Appendix D, Kaiser brief, p. 9. 
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the Court’s determination was correct, then a representative 
market price must be determined at some point where a represent- 
ative market in which the taxpayer could sell is found to exist, 
and the price at the taxpayer's mine can only be determined by 
subtracting from that market price the freight from the taxpayer's 
mine to that market. In the instant case this means using the 
export ore prices at Long Beach and subtracting from this price 
the freight from Kaiser’s mine to Long Beach. A failure to make 
such a determination, as the District Court fails to do in this 
case, is clear error. The Government’s own witness, Dr. Jones, 
testified that that was the way to do it (Tr. 859, lines 9-13). 

We submit, therefore, that the question is not whether the 
determination by the District Court of the underlying facts is 
clearly erroneous, but rather, on the basis of those facts, whether 
the District Court failed to properly apply legal standards. We 
say it did not. With this in mind, we turn to a more detailed 
examination of positions advanced by the Government's brief. 


Ill, IRON ORE 
A. Representative Market Price. 


Kaiser has reviewed in detail in its opening brief (pp. 7-10, 
28-33) the circumstances surrounding the sales of iron ore by Utah 
Construction Company and has set forth the compelling reasons 
why such transactions do not meet the test of a “representative” 
market price. The impropriety of using the sale of 422,913 net 
tons of undesirable fine ore to Geneva Steel Company in the fiscal 
year ending October 31, 1950, already has been discussed. (supra 
p. 6) This sale accounted for more than 50% of the total sales of 
Utah Construction Company for that fiscal period. Apart from this 
distress sale, the export sales and the sales to Kaiser itself, the 
dealings of Utah Construction Company in iron ore during the 
periods in question were insignificant in amount. This is readily 
apparent by reviewing District Court Finding No. 22 (R. 36-37). 
All of the sales, except to Kaiser and in export, were in an unre- 
lated geographical market. None of the sales were the result of 
competitive transactions. 
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The specific evidence and circumstances concerning the Japanese 
export sales have been discussed in detail in Kaiser's opening 
brief (pp. 39-44). The Government brief improperly supplements 
the record in this regard by citing material (on p. 56) concerning 
later sales in export from sources which were not in evidence in the 
case, Nevertheless, the points made by the Government emphasize 
and reinforce the position of taxpayer that, if any sales by Utah 
Construction Company are to be used, it is only these export sales 
which meet the test of being “representative.” 

On page 56 of its brief the Government refers to “substan- 
tial tonnages” of iron ore sold by Kaiser to a “variety of 
customers.” What transactions these were cannot be gleaned from 
the record. The only sales of iron ore by Kaiser Steel during the 
period in question were a sale of some 18,000 tons to Riverside 
Cement Company in the fiscal year ending June 30, 1949, and a 
sale of some 60 tons in the fiscal year ending June 30, 1950. 
(Exhibit 24). No finding was made by the Court in this regard 
since these sales were not regarded as being “representative.” In- 
cidentally, it may be noted that the mine prices for these sales 
were very significantly in excess of the prices found by the District 
Court to be representative prices for Kaiser's ore (Finding No. 35, 
R. 41). 

The attack on the use of Lower Lake Port prices commences 
with citation of Ames v. U. S., 330 F.2d 770 (9th Cir. 1964). That 
case had to do with the determination of a representative market 
price for limestone at the taxpayer's mine in Arizona. The lower 
court used for this purpose the price realized in arms length trans- 
actions by a nearby Arizona limestone plant and rejected market 
prices from the Sacramento-Placerville region of California and 


from areas in Michigan. This approach was upheld on appeal. | 


Two important distinctions are at once apparent—first, there were 


sales of the mineral involved from nearby mines at reliable market | 
prices. This factor is absent in our case. Secondly, in the Ames 
case there was no showing of any economic relationship between | 
the California and Michigan sales on the one hand and transactions | 
in Arizona on the other. Indeed, in Ames there were even differ- | 


8) 

ences in “‘size and quality’ of materials as between the various 
locations. (330 F.2d at 772, fn. 4). The record in this case was 
entirely different. (Appellant's Brief pp. 33-39) It was demon- 
strated that the end product, namely iron and steel produced from 
Lower Lake ore, did have a significant economic relationship with 
products produced from Kaiser's ore. Such products moved from 
one part of the country to the other, and the prices of each affected 
the prices of the other. Though it is true that no Great Lakes ore 
as such moved into California, a very considerable and significant 
volume of products manufactured from Great Lakes ore did move 
into and affect California iron and steel markets*. On the basis of 
this evidence, which is undisputed, it was then clearly established 
that because of the relationship between the finished products, 
there is, in the economic sense, a price relationship between the raw 
materials. It is on the basis of this evidence that Kaiser proved 
that the Lower Lake Port ore price is an appropriate indication 
of the representative market or field price for Kaiser’s ore. 

The relevance of market prices from other areas has not been 
ignored even by the Commissioner. In Regulations proposed in 
1956% the Commissioner notes that if there are no commercial 
sales of the gross income product in the vicinity of the taxpayer's 
mine, then the market price of the gross income product must be 
determined by the use of “other appropriate methods” and that 
among the methods “that may be appropriate” is “‘comparison 
with prices at which crude mineral products or processed mineral 
products identical or similar to the taxpayer's gross income produce 
are sold commercially in other areas, with proper adjust- 
ments * * *,”+ (Emphasis added). 


*On the basis of the undisputed evidence of competition between 
products made with Lower Lake ore and products made with Kaiser ore, 
we submit that Finding No. 33 (R. 40) to the effect that Lower Lake ore 
“had no economic effect” on Kaiser's market area is clearly erroneous 
even by the classic test. 


*Appendix D, Kaiser brief, pp. 9-10. 


+Another example of the Court’s inconsistency in applying the legal 
test of whether a particular transaction was representative, consists in the 
use by the Court of prices derived from sales of ore made by Utah 
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B. Freight Adjustment. 


Turning now to the argument that the Lake Port prices are 
improper because they include freight from various mines to the 
Lake Ports (Government brief p. 62) it should be noted that the 
eastern iron and steel producers procure ore at the Lake Ports for 
use in their particular production facilities. Kaiser is merely saying 
that it procured ore at Fontana for use in its facility. Therefore, as- 
suming that the delivered Lake Port prices and the delivered Fon- 
tana price are equated, as economic evidence indicates is proper, 
then it is in order to deduct, as Kaiser has done, the freight from 
Fontana to Kaiser’s mine in order to determine the mine price at 
Kaiser’s mine. This adjustment has been made. In order to deter- 
mine the mine price at some other mine, assuming the Lake 
Port price to be a representative ptice at the point of sale, it is 
necessary to deduct from such price the freight between the point 
of sale and that particular mine. This fact, however, in no way 
weakens the relevancy of the Lake Port price. 

Regardless of what market price is used, the freight adjustment 
(which the District Court failed to make) is necessary in all 
events. If, as Cannelton says, we are to determine the price at 
which Kaiser would have sold its ore had it not been an integrated 
producer, then we start from the premise that exporters purchased 
Utah ore delivered at Long Beach for $7.65 per ton (ex. 
Assuming arguendo that the District Court is right in its conclu- 
sion that prices for Utah ore are representative of prices for 
Kaiser ore, we must assume that exporters would purchase Kaiser 
ore for the same $7.65 per ton delivered at Long Beach. 
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Construction Company in unrelated markets remote from Kaiser's iron 
mine at Eagle Mountain, California. These include all of the sales by 
Utah Construction Company other than the sales made to the Kaiser 
Steel mill at Fontana and the export sales at Long Beach, California. The 
Court recognized the legal principle in Conclusion of Law No. 7 (R. 53) 
that “Prices paid by buyers in unrelated geographical markets . . . have 
no bearing’ in determining a representative market price and therefore 
refused’ to apply the Lower Lake ore prices. It then proceeded to com- 


pletely and inconsistently disregard this legal principle when it included | 


sales of iron ore by Utah Construction Company which were made in 


geographical markets entirely unrelated to Kaiser's California iron ore | 


mines. 
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What then is the Kaiser Eagle Mountain mine price for ore? It 
must be the price at Long Beach less the freight from that point 
to Kaiser's mine. So, if Kaiser was an independent producer 
selling to itself and others in its market area on the same basis 
that Utah Construction Company sold to Kaiser and the exporters, 
then the mine price on which Kaiser would compute its depletion 
would be the net mine price arrived at by deducting the freight 
from the delivered price. Determination of Kaiser's mine price on 
any other basis is clearly contrary to the teaching of the Cannelron 
case and clearly contrary to the statute and regulations. The 
Commissioner's proposed 1956 regulations (Appendix D, Kaiser 
Brief, pp. 9-10) required that “proper adjustments . . . for 
material differences . . . (such as differences in . . . transportation 
costs... )” be made. 


C. Other Recognized Commercial Adjustments. 


In order to be consistent with its stand on coal, the Government 
is forced to take the position (Brief, page 65) that adjustments 
in iron ore prices, for the purpose of determining a representative 
market price, to reflect greater iron content are “value” adjust- 
ments and should not be recognized. The testimony is undisputed 
(Exhibit SS, 1949-1950 Editions of Mining Directory of Minne- 
sota—Table 15, page 235) that price is adjusted in the market 
on the basis of iron content and that this is uniformly done. The 
Government’s position is not supported by a single fact in the 
record and is untenable as a matter of law. 

The Government also raises the point that if adjustments are to 
be made in iron ore prices, then a downward adjustment should 
be made because of the greater sulphur content of the taxpayer's 
ore. The only difficulty with this contention is that there is no 
evidence in the record which directly or indirectly indicates that 
any price adjustment is made in the market for ore containing 
the sulphur content present in the Kaiser ore. On the contrary, 
the only testimony is that there would be no penalty (Pardee, Tr. 
586-587). Further, the evidence is uncontradicted that the sinter- 
ing process which is uniformly practiced in the West in order 
to improve the physical structure of ore (Christensen, Tr. 543; 
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Powell, Tr. 751) results in removal of any sulphur as an adjunct 
of the sintering. 


IV. COKING COAL 
A. Utah Fuel Company Transactions. 


Turning to the question of coking coal, we start with the 
undisputed facts that the sales of coking coal by Utah Fuel 
Company were made in the commercial market and not for coking 
purposes, that the coal was not suitable for commercial purposes* 
and that it had been sold at a loss continually from 1929 through 
1950 with the sole exception of a minimal profit in the year 1949. 
(Kaiser brief, pp. 15, 45-49) The Government's brief acknowl- 
edges (p. 34) that “if a miner produces only one mineral from one 
mine and sells it below cost—a situation unlikely to continue for 
any length of time—the price will probably not be representative 
of prices charged by less irrational producers intent on a profit.” 
That, in essence, is what Kaiser has been urging all along, namely, 
that sales of Sunnyside coking coal by Utah Fuel Company at less 
than cost for non-coking uses are not representative of prices which 
would be charged for coking coal in the usual market situation 
and do not meet the standard of a representative price for Kaiser’s 
coking coal. 

The Government's brief (p. 35 e¢ seq.) proceeds to speculate 
at great length on the reasons why Utah Fuel Company continued 
to sell Sunnyside coking coal on the commercial market at a loss 
and wanders over a great range of possibilities. There is no need 
for such speculation; the record in this case clearly establishes why 
the Sunnyside coking coal was sold by Utah Fuel at a loss over this 
period of time. The reason is simply that Utah Fuel Company 
wanted to keep the Sunnyside mine open in the hope that it 
eventually could realize its potential by serving as a source of 


*The evidence reviewed on Page 46 of Kaiser's brief makes it plain that 
the District Court’s Finding No. 41 (R. 42) to the effect that the Sunny- 
side coal was ‘“Switable” for non-coking uses is clearly erroneous. There is 
no evidence whatever in the record to support the lower court’s conclu- 
sion and the Government brief mentions none. 
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supply of coking coal for a steel operation. (Heiner, Tr. 330-1). 
If that potential were realized, then the losses would be recouped 
and the coal could be sold to a steel maker at a realistic market 
price.* 

As to the so-called “end use” test, (sales for commercial versus 
sales for coking purposes) the position of Kaiser is simply that 
while the question of use standing alone may be irrelevant, the 
purpose for which a product is sold is important in determining 
whether a particular price meets the standard of a representative 
market price. Thus where a product is adapted for a certain pur- 
pose and when sold or utilized for that purpose commands a cer- 
tain price, that price is the representative price of the product. The 
fact that the product may unsatisfactorily be used for other pur- 
poses, and when so used commands a lesser price must be consid- 
ered in deciding whether that price is a “representative” market 
price. The principle is well illustrated in North Carolina Granite 
Corp., (supta). 

It is further suggested (Government brief, p. 39) that if the 
Sunnyside coking coal of Utah Fuel Company could command a 
higher price when sold for coking purposes, it would have been 


*The Government in its brief refers (ft. 9, page 40) to the contract 
between Utah Fuel and Taxpayer (Exhibit 32). The reference is inaccu- 
rate. This contract is clear evidence that Utah Fuel was not intending to 
restrict itself to commercial prices. Utah Fuel was only agreeing to sell 
coal to Kaiser at commercial prices “for a period not to exceed one year” 
from date of the agreement in the sole event that Kaiser was unable to 
produce coal from the leased premises. It is obvious, as Mr. Heiner testi- 
fied, that Utah Fuel’s intention was to command the higher prices which 
the product would demand for coking use in the event the leased property 
could not be brought into production. This is fully evidenced by the later 
agreement entered into between Utah Fuel and Kaiser-Frazer (Exhibit 20 
also referred to by the Government). Contrary to the Government's state- 
ment the price in this agreement was $4.50, plus additional adjustments 
for amortization and labor increases. More important, it gave Kaiser-Frazer 
the right to purchase Sunnyside coal not ‘‘at any more favorable price which 
Utah Fuel granted to any of its commercial customers” as claimed by the 
Government, but only at a more favorable price (a) secured for coal sold 
“for like or comparable use,” (i.e., a coking use), or (b) for railroad 
locomotive use. It is apparent from the prices secured by Raton that coal 
for locomotive use sold at or about the same price as for coking use. (Find- 
ing No. 65, R. 48) 
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sold as such. To this suggestion the reply is: sold to whom? The 
record in the case clearly indicates that there were only three steel 
producers that utilized coking coal in the entire western United 
States, namely, Geneva Steel Company, which produced its coking 
coal from its own captive mines, Colorado Fuel and Iron Corpora- 
tion, which obtained the great bulk of its coking coal from the 
Raton mine, and Kaiser, which procured its coking coal from the 
leased Sunnyside properties. These markets were satisfied and thus 
there was no opportunity for Utah Fuel Company to sell its excess 
coking coal production for coking purposes. 

The fact that Utah Fuel Company may or may not have made 
a profit from other operations which it used to sustain its losing 
operation at Sunnyside is totally irrelevant. If the company chose 
to make sales at less than cost in order to work toward an ultimate 
business purpose and draw on the profits or resources from its 
other operations to sustain the Sunnyside mine, that does not bear 
on the question of the price Kaiser would charge for coking 
coal from its mine, nor does it serve to render the Sunnyside price 
a “representative” market price. 

The suggestion that there were a great number of suppliers of 
coking coal (Government brief, p. 40) and therefore a buyer 
would be unlikely to pay a “premium” price for Sunnyside coal 
is not only untenable but highly misleading. Geneva Steel Com- 
pany procured its supply from a captive mine and neither sold nor 
purchased any significant quantities of coking coal from outside 
sources except in extraordinary circumstances. Colorado Fuel and 
Iron Corporation purchased the bulk of its requirements from 
Raton Coal Company and obtained additional quantities from a 
number of small suppliers in the Colorado area. There is no 
showing whatever that these small suppliers could have produced 
any more than they did and indeed the testimony was that coal 
for coking purposes in that region was in very short supply. 
Nevertheless, it was the Raton mines which had established a 
market price for coking coal and this was where a buyer (Kaiser 
Steel) would have to go and the price he would have to pay. It is 
these prices which taxpayer contends must be used as the basis for 
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arriving at a representative market price for the Sunnyside coal. 
These are not premium prices—they are actual prices. 

If the Sunnyside No. 2 Mine (which Kaiser leased) had been 
operated by an independent producer and not leased to Kaiser, 
then it would have been necessary for Kaiser to obtain coking 
coal from either Raton Coal Company or from that independent 
producer, or else close down its blast furnaces entirely. The 
Raton Coal Company price for coking coal is established by its 
sales to Colorado Fuel and Iron Corporation and it is undisputed 
that it would have been delivered at Fontana for the same freight 
rate as the coal from Sunnyside. (Kaiser’s Brief, p. 52) This 
Raton price establishes what an independent producer at Sunny- 
side would have sold for. It is clearly evident that if Kaiser 
had been required to purchase on the open market from an 
independent producer the coking coal which it mined from the 
leased Sunnyside mine, such coking coal would have commanded 
prices at least as great as those paid by other users of the same 
product for coking purposes. 


B. Kaiser's Coal Sales. 


The number and size of sales of Sunnyside coal by Kaiser 
itself were so small, in relation to the size of its overall operation 
at the Sunnyside mine, as to be de minimis. (25,260 tons out of 
416,615 for 1949 and 28,340 out of 591,568 for 1950—Findings 
36 and 41, R. 41, 42-43). The transactions were not representative 
(Kaiser's Brief, pp. 14, 50-51). They were made at cost and came 
about when Kaiser was attempting to assist another steel producer 
whose mine had been shut down (Heers, Tr. 94-95), or as a result 
of losses of coal in transit by railroads (Heers, Tr. 97, 107, 117) 
and for other similar reasons unrelated to any market price for 
coal. Kaiser simply was not in the business of selling coal (Heers, 
Tr. 96) and the prices realized in these specialized transactions do 
not meet any of the standards of representative market prices. 

The suggestions on pages 41 and 42 of the Government brief 
that Kaiser sold substantial tonnages of coking coal in 1951 and 
1952 are completely misleading. Kaiser acquired the stock of 
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Utah Fuel Company in 1950 (Heers, Tr. 65) and dissolved that 
company into Kaiser Steel in 1951 (Heiner, Tr. 383). Utah Fuel 
Company had a number of mines other than Sunnyside. These 
mines produced only commercial coal of suitable for coking uses 
which was sold throughout the western United States (Heiner, Tr. 
306-8). Kaiser acquired these mines through the stock acquisition 
and around 1952 disposed of them (Heiner, Tr. 368-9; 405). It 
is sales of commercial non-coking coal from these mines which 
were made in 1951 and 1952. Thus the sales referred to are not 
sales of coking coal at all. Since counsel who prepared the 
appellate brief were not present at the trial, it is likely that 
counsel were unaware of these facts and did not realize the 
statements are inaccurate and misleading. All of the cases have 
recognized that there is a distinction of commercial substance be- 
tween coal of coking and non-coking quality and that prices for 
coal not suitable for coking cannot establish a price for coking 
coal. Alabama By-Products Corp. v. Patterson, 258 F.2d 892 (5th 
Cit 1958). 


C. Failure of District Court to Utilize Raton Coking Coal Trans- 
actions. 


Kaiser is not in agreement that those sales by Raton Coal 
Company to Colorado Fuel and Iron Corporation, which were 
arm’s length transactions between a seller of coking coal and a 
direct consumer for the purpose of producing metallurgical coke, 
should only be considered and that they “confirm . . . sales prices 
obtained by Utah Fuel Company” (Finding 71, R. 50). On the 
contrary, these Raton prices establish the basis for a representative 
market price (as adjusted by normal commercial practice) and 
must be used for that purpose. The Court did not use them. 
(Kaiser's Brief, pp. 51-53). The Government does not dispute 
this and has no answer for it. This is clearly reversible error. 

The Government attempts to minimize taxpayer's position that 
the sales by Raton Coal Company to Colorado Fuel & Iron are the 
ones which must be used for the purpose of arriving at a repre- 
sentative market price for Kaiser's Sunnyside coal upon the basis 
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that other sales were made by Raton Coal Company which should 
also be used. It is, of course, true that such other sales were made. 
However, the sales to Colorado Fuel & Iron were to a direct 
consumer and were the only sales of coal for coking purposes 
other than the test sales to Sheffield and Kaiser Steel in the years 
in question. The sales to Colorado Fuel & Iron aggregating ap- 
proximately 1,600,000 tons represent more than two-thirds of the 
tonnage sold by Raton in the years 1948, 1949 and 1950. Of the 
remaining sales approximately one-half were made to the Santa 
Fe Railroad another direct consumer, for non-coking purposes. 
The approximate 200,000 tons sold by Raton in the years in 
question to “retail dealers” were at prices which were approxi- 
mately one-half of those realized on the sales to Colorado Fuel & 
Iron and the Santa Fe Railroad. These “dealer” sales were for 
commercial purposes and the price obviously reflects the same 
deficiencies in coking coal for domestic uses as was found to be 
the case by Utah Fuel Company. They were also sales made in an 
entirely different market to “retail dealers” at wholesale prices 
which are far less than those realized on sales to a direct consumer. 
This is self evident from the prices set forth in Finding 65 (R. 48). 
The coal produced from the Kaiser Sunnyside mines was “sold” to 
Kaiser Steel, a direct consumer, for use in its blast furnaces. It is 
this coal for which we are seeking a “representative” market 
price. The price for coking coal for this type of use is clearly 
reflected and established by the Raton sales to C.F.&I. The teach- 
ing of the North Carolina Granite Corp. case (supra) is clearly 
to the effect that a wholesale price for coal for a use for which it is 
not suitable cannot be “representative” of a price to a direct con- 
sumer for a use for which it is directly suited. 

Finally, there is no reason suggested in the record to disregard 
the transactions in Oklahoma-Arkansas coal. The District Court 
said that this coal was not of like kind and grade as the Sunnyside 
coal. The only difference, however, is that the so-called low volatile 
coal has more fixed carbon and less volatile matter than the high 
volatile coal. (Finding No. 56, R. 46). For that matter the Sunny- 
side coal has more fixed carbon than the Raton coal, (compare 
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Finding No. 59, R. 46 and Finding No. 66, R. 49) but that fact 
does not render these two coals of differing kind and grade on the 
basis of the Court’s own findings. Similarly, a mere difference in 
fixed carbon content should not constitute the Sunnyside coal a 
different kind and grade from the Arkansas-Oklahoma coal. 
Therefore, prices established for the Arkansas-Oklahoma coal in 
open market transactions should be considered along with the 
prices for the Raton coal in establishing a representative market 
price for Kaiser’s Sunnyside coking coal. The Government's at- 
tempt to dismiss the Oklahoma-Arkansas coal as a mere “‘additive”’ 
is simply a play on words. Both coals are utilized in producing 
coke for the blast furnace, neither could be used alone to make a 
satisfactory coke (Finding 60 and 61, R. 46-47), and both are of 
equal importance in the coking process. 


D. Adjustments to the Raton Price. 


The recognized commercial adjustments necessary in order to 
arrive at a representative market price for the Sunnyside coal were 
not applied to these Raton prices and were rejected by the District 
Court. The prices obtained in those transactions must be viewed in 
the light of the fact that the Raton coal was sold unwashed and 
that even when washed it had a higher ash content than the Sunny- 
side coal. The reason these factors must be considered in establish- 
ing a representative market price is because the market itself 
considers such factors in establishing a price. The uncontradicted 
testimony in this regard was reviewed in detail at pp. 55-58 of 
Kaiser’s Brief, All of the decided cases to date have distinguished 
between washed and unwashed coal in determining prices. No 
answer is made by the Government to this point. The District 
Court properly found that the most important factor in coking 
coal is the amount of the fixed carbon. (Finding No. 54, R. 45). 
The uncontradicted testimony also establishes that it is the most 
important factor in pricing coal. No finding was made by the 
Court on this point. Coal with less ash has more fixed carbon and 
therefore sells for a higher price. The representative market price 
of coal with more fixed carbon (and less ash) is higher than the 
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representative market price for coal with less fixed carbon (and 
more ash). 

The Government does not appear to dispute the propriety of 
these adjustments. Instead it tries to dissipate the significant effect 
of these most important factors, i.e., a washed coal with higher 
fixed carbon, by arguing that the Court found there were other 
factors which made the Raton coal as desirable and therefore 
“resulted in a ‘standoff’ between that coal and Sunnyside coal” 
(Government Brief, p. 50). The record simply does not support 
this contention. 

The Trial Court did not find there was any ‘standoff’. It found 
only that “the advantages ... minimize ... the differences” 
(Finding 69, R. 50). Even this finding has no support in the 
record. 

It is contended that the Raton coal had greater plasticity and 
that this factor gave it an advantage with respect to the Sunnyside 
coal. Be this as it may, the Government’s own witness testified 
that he “couldn’t put any dollar value” on the effect of plasticity 
on price (Johnson, Tr. 1002) and that so far as plasticity goes 
high volatile coals ‘‘all sell at the same price’ (Johnson, Tr. 
1012). The positive testimony is that plasticity is “not recog- 
nized” in the price of coal (Keenan, Tr. 290). Of equal signifi- 
cance is the fact that the Government's witness, Johnson, who 
expressed his personal opinion as to the coals being “‘about a 
_ standoff” (Tr. 1001), had testified earlier on direct in the same 
seties of question that he had wot arrived at any conclusion 
concerning the relative value of the two coals based on ash, 
sulphur and plasticity because he could not ‘‘dollarize” the effects 
of plasticity (Tr. 996-997). 

It is also argued that the factor of sulphur would result in a 
market price lower than that being contended for by the taxpayer. 
In support of this contenton, reference is made to the testimony 
of the witness Heers. While it is the fact that Heers testified to a 
5¢ to 10¢ per ton difference in value for each 1/10th of 1% 
sulphur difference, this testimony was given in the context of an 
overall appraisal of differences in prices. At the same time, Mr. 
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Heers testified that there is a 30¢ to 40¢ difference in price per 
unit of ash and that the Sunnyside coal was 11 points better than 
the Raton coal. The net effect of such an adjustment obviously 
would be well in excess of that for which the taxpayer is contend- 
ing. It should also be remembered that the uncontradicted 
testimony of Mr. Keenan (Tr. 273) is that in western practice 
any sulphur content under 1% is of no concern to the buyer. 
Finally, it should be noted that the Government's own witness, 
Johnson, testified that the differences in ash and sulphur between 
the Sunnyside and Raton coals would result in a 60¢ to 70¢ 
difference in favor of the Sunnyside coal (Tr. 971). The witness |) 
own worksheet (PI. Ex. 41) shows that these differences were 
$1.65 in 1949 and 58¢ to 69¢ in 1950. When he was asked to} 


consider the fact that in addition one coal was washed and the }. 


other unwashed, he testified that this “might make around a 
dollar difference” (Tr. 1020). Thus, if we are to use the Govern- 
ment’s own testimony in this connection for the purpose of | 
making the adjustments due to the recognized commercial differ- 
ences, we would have a minimum adjusted price of $6.94 for 
1949 and $7.03 for 1950, based on the sales prices from Raton | 
Coal Company to Colorado Fuel & Iron (Appendix G, Kaiser's | 
Brief). Contrary to the Government's claim, the taxpayer’s dollar 
figures are not only clearly supported but are less than the) 
amounts that would be arrived at by using the Government's own 
testimony. | 


Vv. CONCLUSION 


The principal errors of the District Court lie in its failure to 
observe the legal standards applicable to the facts. The case 
should be returned to the District Court for correction of these 
errors. 

As to the iron ore, the District Court should be directed to 
determine a representative market price based upon (a) Lower 
Lake Port ore prices, (b) an adjustment of these prices for those 
pricing factors recognized in commercial practice (i.e., for iron 
content), and (c) the establishment of a mine price at Kaiser's 
mine by deducting from the market price at the point of sale the 
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freight from Kaiser's mine to such point of sale. The mine prices 
realized by Utah Construction Company in Utah for its iron ore 
transactions do not meet the standard of establishing representa- 
tive market prices for Kaiser's iron ore in California. The only 
such prices which possess even some of the indicia of being 
representative are the export sales at Long Beach. 

As to the coking coal, the District Court should be directed to 
determine a representative market price based upon (a) the prices 
realized on the sales of the Raton coal to Colorado Fuel and Iron 
Corporation, (b) adjustment of these prices to reflect the recog- 
nized commercial pricing factors of ash content and washing 
operations, and (c) an averaging of the resultant adjusted price 
with the prices realized on the arm’s length sales of Oklahoma- 
Arkansas coking coal. The sales of coal by Utah Fuel Company at 

distress prices for non-coking use and the minimal volume of 
accommodation sales by Kaiser do not meet the standard of 
establishing representative market prices for the coking coal mined 
by Kaiser. 
Dated: June 10, 1968 
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28 U.S.C6.A, 2341 {e) (3) CHONG Dt Hee 


Rule 188, Arizona Rules of 
Criminal Procedure «<00----s0-0-200~ 


Rule 288, Arizona Rales of 
Criminal Procedure ee ee ee 


MISCELLABEOUS 


Agaietence of Gounsel, 78 
ferv.b Rev. 1434, 1441 (May 1965)~-> 


T.pp 118, 144,165,153, 154 


18 >? 188, 190 ee tt ee ee 
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IM YE UAITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 
NRE CPOE LTE ST IER PEPE AG AP DOLD ELL DS VELA ALPE GES LEA IEEE I IE OE 
Bo, 22274 


EGAN, SUPERINTENDENT AR IZOSA 
STATE PEAITENTIARY, 


APPELLANT, 
pws 

ROBERT ALFORD, 

APPELLEE. 


ee naa aan nmnanntnmenneiienemnnetetnmnmamenienemommmanel 


G4 APPEAL FROM THE UNITED STATES DISTRICT 
GOORT FOR THE DISTRICT OF ARIZONA 


Fn rae easter aoe oeiennnemieminennaneed 


BRIEF FOR APPELLANT 


ee en oan ernie eemeenenetmenenemmmiaeneamaateds 


JURISDICTIONAL STATEMENT 


Appellast, Prenk Eynan, Superinten- 
dent of the Arizona Stace Penitentiary, 
ts before this Honorable Court on seppeal 
fron an Order grenting Writ of Fabess 
Corpus by the United States District 
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Court for the District of Arizona, The 
Ronoreble C. A. Muecke presiding. 

The Appellee, ROBERT ALFORD, is now 
impriecned in the County Jail of Coconino 
County, in Flagstaff, Arizona, pursuant 
to the Order of the Honorable C. A. Muecke 
entered on the 30th day of June, 1967; 
that this Order vas subsequently modified 
by an Order being entered on the 10th day 
of August, 1967, staying the Writ of 
Habeas Corpus until the determination of 
the Appesl from said Grder. 

The appellee was charged with three 
(3) eounts of Firat Degree Murder by 
Criminal Complaint on the léth day of 
July, 1963 to which he first entered a 
plea of not guilty on the Weth day of 
July, 1963 by and through hie ettomey, 
JOH W. GRACE; said ples being subse- 
quently changed te guilty on the 20th 
day of September, 1963; The appellee was ad- 
judged guilty on his plea by the Honorable 
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Laurance T. Wren, Judge of the Superior 
Court of Coconino County, and was sen- 
tenced to be executed. Appellee exhausted 
his #ppeal renedies by appeal to the 
Arizona Supreme Court, and by epplicatioa 
for Writ of Certiorari to the Supreme 
Court of the United States. 

The proceedings before the Arizona 
Suprene Court resulted in affirmation of 
appellee's conviction and senteacing, 
State of Acizona vs. Alford, 98 Aris. 124, 
402 P.2d $$1, and Motion for Rehearing, 
State ve. Alford, 96 Ariz. 249, 403 P.24 
807, denied June 29, 1565. 

Applicetion for Writ of Certiorari 
te the Supreme Court for the United 
States was made une 28, 1965, and on 
Jamary 24, 1966, the United States 
Suprese Court (Alford vs. Arizona, flo, 
481 mise. Oct. Terma, 1965} entered the 
following Order: 


“one Petition for Writ of Certiorart 
te denied. Mr. Justice Douglas is 
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of the opiaion that ie should be 
granted. 


Juxiedietion of the United States 
District Court fez the District of 
Arizona was invoked by reason of 28 
U.S.C A. 2241 (e) {3}. 

the Usited tates Dietrict Court for 
the District of Acizona granted ROBERT 
ALFoRD'S Petition for Habeas Corpus on 
the 2th dey of June, 1967, in Phoenix, 
Arizona. 

Rotice of Appeal of the granting of 
Habees Corpus was filed on the 27th day 
of July, 1967, im the United States 
Dietrict Court fer the District of Arizona, 
im Phoenix, Arizone. 


Oa June 6, vy the bodies of three 
vietine, their names, Carel Aon HeCaia, 
Jacqueline Walker ami Theodore Walker, all 
being minor children were found approxi- 
mately one mile South of Highwey 66, near 
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Williams, Arizona. The initial investi- 
gttion revesled Carol Ana McCain had been 
shet four times, Jacqueline Walker sad 
Theodore Walker had each been shot twice. 
Im addition Carol Amn MeCain had beea 
beaten severly around the beed. 

Thereafter the defendant, petitioner 
herein, was developed 28 a suspect, and 
wes exrested on July 12, 1963, at Seats 
Bosa, Califernia. That the petitiones 
was errested at 4:45 p.m. by Lt. Robert 
Bays of Somome County Sheriff's office 
along with Bon Stamp of the Federal 
Bureexn of Investigation. 

The petitioner, at this time, wee 
edvised of what he wae being arrested 
for, and further advised that he did act 
heve to aske a statement, who the 
officers were, and was then teken into 
qustody. Ko statements of any kind 
were taken et thie time. ‘The defendant 
wae then trensported w the Sonome County 
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Jail, Santa bose, California, whereupon 
he was bocked and fed. 

At approximately 10:06 p.m., on 
daly 12, 1963 an F. B. I. Agent, by the 
name of John Buber, taterviewed this 
defendent and edviced him cf his rights 


ie the following meaner. 


(See Transcript 


of District Court Hearing, Novenber 22 
and 23, 1966, hereinafter referred to as 
T., peges 140 end 141): 


I. 


Z- 


3. 


4. 


Se 


that any statecent the peti- 
tioner would give hed to be 
voluntary. 


That said staterent could 
be used against hin. 


That John Huber would teatify 
agsinst hia; that he petitioner 
had the right to an attorney et 
the time of the interview, and 
there was a telephone on the 
desk which he ceuld use toe call 
an attorney. 


That {f he could not afford an 
attorney he could have one 

through the public defender’s 
office. 


Me. Huber further edvieed that 
he would not threaten or abuse 
him, and that he had a right to 
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remain silent 2nd could walk 
eut and go beck to his cell at 
that time. 

&. Theat Mr. Buber advised the defen- 
deat of the nature of the invea- 
tigation and of the charges to 
be filed against hin. 


7. That Ur. Alford did not want 
an attorney. 


The interview lested approximetely 
one and one-helf heures. Thereafter 6 
polygraph examination was given to the 
petitioner, at petitioner's request, on 
the 13th day of Jaly, 1963. On Jaly 
14, 1953, a¢ 1:36 p.m., agein éefendant 
having been advised of bis rights, as 
heretofore stated, the defendant gave to 
Mr. John Muber and Clarke Cole, 4 state- 
meat in which he confessed to the killing 
ef three victims, Carol Ann MeCain, 
Jacqueline Walser end Theodore Walker. 

The peticioner sighed a Keer of 
Extradition at apiroximately 5:00 p.m. 
oa July 14, 1963, only after being 
advieed of hia rights et that time by 
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a municipsl judge. 

At the ¢iee the petitioner was 
taken into custody he wes nct indigent 
in that he bad $435.00 on his person 
plus an uvencusbered pickup~camper. The 
petitioner wens retursed to Flagstaff on 
duly 16, 1963, et which time he wae taken 
before the Justice of the Feace, James F. 
Brierley, who advised him of his right te 
heve ea ettorney, the cherges agalast hin, 
and right to a preliminary hearing. 

the defendant, patitioner herein, was 


brought before the Justice of the Peace 
on the 18th day of July, 1963, oa the 20th 
of July, 1963, and om che 22nd day of 


Jaly, 1963, at vhich time « preliminary 
hearing was conducted. &r. Alford either 
refused or would not hire oa attorney to 
represent himself at the preliainary 
hearing even though ke was not indigent. 
The preliminary hearing wes conducted 
and defendent, petitioner herein, wes 
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bound ever for trial tn the Superior 
Court of the Scate of Arizona in and 
for the County of Coconlac. 

An information wes flied on July 
26, 1963, and om July W, 1963, defendant 
appesriang ia person and with his employed 
counsel, Jehan H. Grace, and eatered a 
plea of ‘not guiity”. (Smphesls supplied). 
Yeiel by jury was set for September 73, 
1963, at 9:30 am. A time for hearing 
ac to the mental ebility of the defend- 
eat to stend trial for three counts of 
wurdes was set for September 26, 1963, 
and on said date defendent appeared ta 
person and with his attorney, John RK. 
Greece, 

The defeadent wes exemined by 4 
competent paychiatrist, Oc. Maier I. 
Tuchler, and a peycholegiet, br. Canter, 
beth of whoe determined him te be 
legally sane ead fully able te cooperate 
and essiet his attorney in his defense. 
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De. Maier I. Tuchier wes ewora te 
testify on Getoker 1, 1563, pursuant to 
Rule 250, and stated that defendant's 
mental ebilicy was oven that be was 
able te et@nd triel and assiet counsel 
tu bla gefenee, Defendent thereupon 
moved the Court to withdraw hie plea 
of not guilty, theretefore entered as 
to each ef the counts egainst bin. 
fotion waa granted, Thereupon, che 
defendant herein entered his sles ef gailty 
ae to Gounte £, Il and III as charged ia 


the informetion, ‘This was dene 26 fol~ 


Lowe % 

“wR. GRACE: iwey it please the 
eourt, in view of the doctor's 
testimony, at this time the 
defendant withdrevs his plea ané 
enters 4 plee of guilty. 


WE COURT: ‘This is ee te aii three 
gourts, Mr. Greece? 


MR, GRACE: Yee, Teur Honor. 


WE COURT: L would Like to have the 
defendant himself enter thace plees. 


wh. GRACE: Yes, Your Konor. 
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TRE COURT: WiLl che defendant 
etend, please’ 


(the defeedant does 60) 


= requesting 
pevalas ion the court to with- 
drew the plese of act guilty here- 
tefore entered before the court. 
is thet correct? 


MK. GRACE: Yes, Your Eonor. 


dud it is your desire at this 
tine, Mz. Grace, te have your 
client enter another ple. Is 
that correct? 


WR. GRACE: Yes, your Kener. 


THE COURT: Ke. Alford, ia Lt your 
desixe, && your counsel hes stated, 
to withdveaw your ae o£ wot gulity 
heretofore atated 


ThE DEFENDANT: Yee, Yout Kener. 

{HE COURT: WLLL you waive epecifi- 
cally the reading of the informatica, 
ux. Grace, as you did heretofore? 

MR. GRACE: Yes, Your Hoaor. 

THE COURT: Mx. Alford, what i¢ your 
plea, then te the charge that you 
did wilfully, feloniously delioerete- 
ly, and with preseditation and malice 
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aforethougtt kill, to wit, murder 
in the first degree, Jacqueline 
Walker, a human being? What is 
your plea: Guilty or not guilty? 


THE DEFENDANT: Guilty. 


THE COURT: And what is your plea 
to the charge as stated under Count 
2 of the information, that you did 
commit murder in the first degree 
upon the person of Theodore Walker, 
a human being? Guilty or not 
guilty? 


THE DEFENDANT: Guilty. 


THE COURT: And under Count 3 you 
are charged with murder in the first 
degree of Carol Ann McCain. What is 
your plea that cherge: Guilty or 
not guilty? 


THE DEFENDANT: Guilty. 


THE COURT: Let the record note the 
defendant has entered a plea of 
guilty to each of the three counts 
stated in the information. 


I would much have preferred that 
this matter, whether this man lives 
or dies, be placed before a jury of 


twelve men and women. It is something 


that I want substantially more 
than a few days to decide. I will 
set this matter for sentencing on 
October -- (the couzt consults the 
calendar) I will set it on October 
7th at 10 o'clock in the morning. 

I know our calendar is clear on 
that day. In the meantime, the 
defendant will be remanded to the 
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euetwdy of the Sheriff's Office, 
rr e will agein be held vithout 


i would Like the Gouaty Attorney's 
Office, in the wmeeatine, to submit 
te me 6 full written report withia 
the next week on the evidence thet 
they intended to intreduce at this 
trial end whet they sincerely be~ 
lieve to be the fects of this casa. 
t will des te thet before this 
report is filed, it be exhibited 

to Mx. Grace for hie approval or 
diespprovel either as to the whole 
ex any specific parte thereof. And, 
x. Grace, you mey likewise within 
the next week subait a written sepert, 
if you desire, end Likewise exhibit 
oe copy zo the County Attorney's 

4 @. 


lf there is nothing further, then, 
from the defense or the State, we 
will stend adjourned. 

haything further? 

PR. GRACE: Mo, Your Hener.” 

(R.T., 13 19~22, at Hesring om Octe~ 
per 1, 2563) 


ho date for the triel hed been set 


for Septesber 23, 1963, at 9:36 a.m., and 
on thet date the State of Arizona bad sows 
35 witnesses, with 22 being frou out of 

otate, ready to go to trial. Couneel for 


the defencent was well aware of these 
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witnesses and the evidence to be pre- 
sented ageineat Ke. Alford and as a 
consequence of the Septenber 26th hearing 
and the overwhelming evidence against 

the defendant, the defendant changed his 
ples frow aot guilty to guilty. 

That counsel fer the defendant did 
not request the court, pursuant to Rule 
$36, for a mitigating or sggraveting 
cireunstance hearing, however, the 
court, upean it's own, conducted an 
investigetion and inquired inte all 
the cirewsstences surrounding this 
crime as le shown by the total record 
made to deta. 

On Getober 7, 1963, this being the 
time set for passing of sentence, defend- 
ant appesred in person and with sttorney, 
Joon E. Geece. ‘The defendant, ot the last 
moment, saked the court to withdraw his 
ples ef guilty on all three counts hereto- 
fore entered. The defendant's request to 
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withdrew his vies of guilty was dented, 

Ie wae the judgment of the court that 
defendant wae guiity ea charged, and it 
wes ordered ty the Honorable Leurance 7. 
Wren, Judge, that he be puniched on eeck 
of the three counts, by being executed, 

ia the wamer preacribed by lew, on Decem- 
ber 13, 1963, at the Arizons State Frisen, 
Florence, Arizona. 

That et the beering on the Writ of 
Habeas Corpus before this Rencrable Court, 
held on Movecber 22nd and 25rd, 1966, 

Mr, John H. Grece, defense counsel fer 
defendent, Robert Alferd, testified thet 
with the greet maeber of vitnesses 
avadishle to the State of Arigont, the 
lack of se insanity defense, the confes- 
sien end wameroug conflicting stateseats 
eubsequently given by the defendant after 
hie confession end thorough Lavestigetion 
of the case and nuxcrous interviews with 


the defendent, he felt thet he could do 
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nothing eles but advise his client to 
change hie plee frou not guilty to guilty 
aud throw bis client upon che merey of 
the Court. (R.T.W.K. in U. 5. Bist. Ce, 
p. 73 and o. 83). Thies decision was wade 
by an experienced defense ettormey who 
hes defended some six murder cases, plus 
heving a fine reputation La the County 
o£ Coconino as dbeiug an experienced 
defense attorney. In addition, the 
defense counsel wee furnished extensive 
invest igetive help through the Couaty 
Atnorney's Office, the fF. 5. I., and the 
Sheriff's Office in the preparation of 
his case (T. pp. 118, 144, 145, 153, 154, 
187, 186, 190). 

Thet at the time of sentencing 
eenducted on Getober 7, 1963, che vrose- 
eution presented ta the Court in @ pre- 
Sentence report & complete review of the 
case thet wes to be presented to the jury, 


defence counsel preseated en extensive 
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presemtence report aud the Court, on ite 
own, conducted « very extensive presentence 
investigation. 

This is vera out by the Reporter's 
Transeriopt of proceedings conduated Octo~ 
ber 7, 1963, pagee 33 end 34 and peges 
36 through 44 which are very asteworthy, 
ae follows: 


“yr, Alford, never has this court 
wade a harder decision than the ane 
that L heve to wake aow. If want 
you to know thet [ have spent eany 
days and sone sleepless aighte, 

end thet t have studied covery angle 
end every possible fecet. e re~ 
ports, I have gone through time 
sud time again, ae 1 indicated to 
you. Like every Christian, Mr. 
Alferd, I have & deep and abiding 
feith in the exietence of Ged, 

and i have always felt that the 
nm | of 4 tumen life Ls something 
that ie best left to aceident and 
the will of God. But in considertag 
that fecter, I reelize full well 
that we ere not bere concerned with 
vengesnce. Ke are concerned with 
the lew thet gives ma two choices, 
and che lew which etatea thet [ 
should select one of those alterna~ 
tives on the basis of the facts 
thet you yourself have created. 

ty decision ia this particular esse 
would be an easy cae, if by taking 
your life < could restore the Life 
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of just one of the children whoa 
you have killed. + = hy Pie nn 


I decide; and I twe saernestly tried 
4 thi inter ort eee a 

3 tex sole the 
es. ead whet Liccle . Xt 


—t. ream to hear the last paregraph 
Se 

{reeding) 

I txruet thet wy theughta atated 
herein will aid the court in reaching 
ites decision ae to the sentence to 
imposed apen Mr. Alferd, end I feel 
thet whatever the sentence is, the 
Court will be fully edvised of ell 
aepects of the case and will rench 
a decision, in + te aeagon this sen- 
tence, witch will be true fuatice 
for “ avey aad fer society. 


reodiag) 

In making @ decision in this 
cate Mx. Alferd, I eonsidered many 
factors. Fer your benefit and the 
benefit of the le in this court- 
soon, I vould 1 to ecumerste some 
of them. One fs wy deep respect for 
your ettorney. Us hes discussed’ 
thie watter with se many times. As 


& 


as © om deed certain that a jury 
earefully selected dy the County 
Attorney's Office, rg ques- 
tioned ae to the death penalty, 
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would Lapose unen you the sentence 
of desth,. Lees thin four yeare ego 
in this vary courtroos the jury 
sentenced @ wta to death for a crine 
that I comaidex to ve Lese horrible 
then yours. I cannot understand, 
Mr. Alferd, whet prsesecses « mon, 
that he can kill three defenseless 


wells hay ats ipleg dene on yt 
’ ere or 
on the Yn ‘at ee gues Whee Bene 


breaks. It te beyond ay compreben- 


inhumanity te man.” I did act leer 
of ~“, thie faeter, ty this anaes 
until efter you entered your guilty 
ples and i discussed the matter with 
the investigating officers, ic 
attenpting to find out what all the 
facts in this case were, in order 
that I could arrive at wher 1 felt 
to be a just decision. As I steted, 
t dtd aot wntil then learn of the 
fect that beneath each of che bodies 
they found a 45 caliber bullet on 
the ground. I was so dist ly 
this fect thet I called Dr. Tuebler, 
in Phoenix, the psychiatrist vho 
testified at your tnesnity hearing. 


3 men Ww a weatel deficiency, with 
mentel disorders, or a nen with 
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sexusl probleme,” 211 of whieb he 
deseribed end touched upon in his 
ages aj em in his gee a 
te replied to me very ticelly, 
nO, thet what he steted ebout the. 
sule on insanity, the Durhem Rule, 
had no application te this fect. He 
stated thet this was the ect of 2 
cold, ealculatiag mind, eanxtous to 
destrey anyone whe might later teeti- 
fy against hiw {fn court. 

in segerd to his seport (to 
which the court uew refers), I 
would #t% thie time Like to go over 
two or three feetors thet he men- 
tioned in it. Tate court is fully 
considering the fact thet you heve 
hed mental probleme tin the pest, in 
regurd ta your wnonturel sex desire 
fox young children, girls. Dr. 
Tuehler, whe is one of the finest 
eximingl psyehicztristse ta thie stete, 
indiested that your wemory, recall 
end recollection eppeexr inteet, 28 
the pest history iueidly denenstreted. 
We goes on to stete thet consistent 
throughout your story ig « role thet 
yor wish to present: a man whe loves 
children, “As * psychetric entity, 
dt ts common," he stetes, “to find 
men more or less sexually tinedequete 
ettaching themselves to yeunger 
ebildrer by kindly ects which ofter 
disguise sexual wishes.” Ke ateted 
thet you were alert sad of good 
intelligence; ther the only ereae 
{tn hich your mmory eppeass te be 
deficlent ere releted to the sigai- 
fieant deys in question, daring which 
three children diseppesred aad vere 
Lecter found as victime of # homicide. 
During thie period, you ellege 
amneeio, although duriag the firet 
dey of the interview, you reported 
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a slightly different version of 
events. He then goes on to state, 
finally, "I look upon this alleged 
amnesia as a fabrication." 

(end reference to report) 

Again going back to the investi- 
gative reports, I note that when 
you confessed to this crime in 
California and you admitted firing 
the first shot at one of the children 
who was running, that you could not 
recall what happened from then on; 
that you blacked out. I also 
brought out this proposition to 
Dr. Tuchler; and if there was any- 
thing that he was emphatic about, 
it was the fact that there could be 
no amnesia in your case, that you 
could recall each and every of these 
events very closely if you would 
care to bring them forward. He was 
extremely emphatic about that. 
Amnesia could not be present in 
your type of case. He said that 
the details of your past life would 
indicate this, as well as the de- 
tails leading up to the actual events. 

(the court again refers to the 
doctor's report) 

He goes on to state that the 
subject is well able to understand 
the nature and the quality of the 
cause for which he is charged, and 
is able to assist counsel in his 
defense; and concludes by stating 
that you are fully competent in the 
medical and in the legal sense. 

(end reference) 

As I indicated, I asked him 
about the firing of the 45 bullets, 
under the Durham Rule. And he said 
this would not fit the Durham Rule; 
that it was not any mental defi- 
ciency that caused the firing of 
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the 45, in spite of the initial 
shooting -- or regerdless of the 
inittal shooting of the 32 pistol, 
IL believe. 

After you entered your guilty 
pleas, I discussed the California 
investigetion with the F&I men, 
four or five of them who were here 
to testify at your trial. I also 
looked over the reports submitted 
by the County Attorney's Gffice, 

e Sheriff's Office, Dr. Tuchler, 
Dr. Canter, and 1 studied the photo- 
gxaphs of the children that were 
taken at the scene and at the mor- 
tuary. I could not then and [ 
cannot now think of a aingle angle 
that I did not consider. 

Mr. Alford, at this tine, 
when your race is lcoking for a 
brighter place in the sun, you 
commit an act that gives then @ 
great setback, one so horrible that 
it shocks the seases. Ase you know, 
the law leaves me two alternatives, 
life iwprieoment or the desth 
penalty. In considering the sen- 
tence of Life imprisoment, I con- 
sidered the fact that you could 
very possibly be paroled from the 
State Prison in about ten years. 
Aed in considering this possibility 
of perole, I look st your previous 
history of eriminal acts and [ will 
state to you that it 1s not a pretty 
ene. In 1930, in Lincoln, Nebraska, 
you vere given one year for breaking 
and peg tow © Again fn 1930, in 
Council Bluffa, lowe, you were sen- 
cenced for illegal transportation of 
liquor. MeAllister, Okiahoma, 1935, 
you were given a five-yesr sentence 
for larceny of livestock. In 1943, 
Plysouth, Michigan, you were charged 
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with assault. Californie. San 
Joaquin County, in 1952, lewd and 


ing. » Me. Alford, the 
thought of you sgaia beteg free in 


Me, Alferd, the v seriousness 
ef your crime, the very brutal fashion 
ef it, leaves me no choices, Other 
people who would commit such an act 
mast know that {f they do so, they 
Shalit forfeit theiec own life. With 
no apology except te your atterney, 
it le the jedguent a sentence of 
thie court that ae to each of the 
three cousts in the information that 
you be forthwith confined te the 
Acizona State Prison, at Florence, 
Aricone, ond there that you be 
Sxecuted in the senner prescribed 
by lew. The dete of the execution 
1 am fixing ae of Beceaber 13 of this 
year, 

XK will say te you, Hey God have 
warcy on yeur soul, and on mine if 
E have done 2 wrong. 

And there the astter reets.” 
(R.T. of Sentencing, det. 7, 1963, 
pp. 36 to 45) 


The Conetitutieneal Provisions ine 


wolved fo this case ie the fiuth Amendment 
te the Constitution of the United States: 
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tte! "in all criwinal 
prosecution, the accused shall 
oebit the righta to « speedy and 

lic trial, by an impartial Jory 
of the State aud District wherein 
the exrime shall have been commitied, 
whieh dfarrict shell have been 
previously aecerteinad oy Lew, and 
to be in ef the nature end 
cauae of the aceusstion; to be con« 
fronted wlth the witnesess againet 
iw; to heave compulsory preceas for 
obtaining witnesses in his faver, 
and to have the éselatance of Counsel, 
for bia defense.” 


anc, the Fourteenth Amendment te che Cone 
etitution of the United States: 


Gnited States and subject te the 
Jurisdiction thereof, are citizens: 
of the Uaited States and of the State 
whereia they reside, Ko state shall 
meke or enforce any lew which shell 
abridge the privileges or imunitios 
of citizens of the United States; 

nor shall esy stete deprive ow sone 
of life, liberty, or property, withe- 
ent due process of law; wor deny to 
any person withia its jurisdiction 
the equal pretection of the Lave,” 


That the Bonoreble C. A. Huecke, Judge 
of the District Court, ia end for the 
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Dietrict of Arizone, erred in granting 

the Uric of Habeas Corpas upon the ground 
thet the Trial Judge, the Honorable 
Leurence 7, Wren had erred in failing to 
give the defendent the right to senfrent 
and crosseexemine witnesses in a presen- 
tence proceedings and aentence proceadinga 
#12 is vielation of the Sixth Amendment 

te the Constitution of the United States. 
2. Thet the Honerable CC. A. Muecke, Judge 
ef the District Court, in and fer the 
@ietrict of Arizona, erced in granting 

the Writ of Habeas Corpus upen the ground 
that the Trial Judge, The Konerable 
laurence T. Nrea, shused hie discretion 

iu feiling te allow the defendant, 

Robert Alford, appellee herein, te withe 
drew bie plea, 86 a8 to amount to a vice 
lation of due process under the Fourteenth 
smentment to the Coneticucion af the United 


States, 
3. That the ¥. &,. District Court for the 
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Dietrict Court, in and for the District 
of Srisona erred in failing to follow the 
DPeeteine of Stare Dectete, 


1. Whether or not defendant 
eppelles herein, wee denied the pretec- 
tien of the Sinth Asendment to the Constie 
tution of thea United States by mat having 
the right to confront and crose~exasine 
witnesses in presentence proceedings end 
Sentetee proceadinga. 

2. Whether or met it wae e viele | 
tion of due process under the Fourteenth 
duencewnt to the Conetitution of the United 
States for the Trial Judge's failure co 
@llow the defendant, Robert Alford, 
appellea hereia, to withdrew aie plea. 

3. Whether or aot the Honorable C, 
A. Muecke erred in failing to follew the 
doctrine of Stare Decisia. 


~ 26 « 


ci id eel 
i 
ee 
——mi eo + « 
a ee 
—at -m’ ~~! © — oa? 
— —— ie a et ee mel 
. ——————— ee 
we ee —§ < Seee rr 
as - ———— u 
ehh ea »| “ar, lt 
— ll) | 


——§ ——— 


ARGUMERE 


1. WRETHOR OR HOT DEFENDaIT 
APPELLEE HELIN, WAS DaNiED tu 
PROTECTION OF THE SIXTH AMEXUMENT 
TO TRE COWNTLTUTION OF THE UNITED 
STATES BY MOT HAVING THE RIGHT TO 
CONFRONT AND CROSS@ZXAMINE WITNESSES 
if A PRESEMTENCE PROCERDINGS AND 
SERTENCE PROCEEDINGS , 


The Lixth Amendment to the Constitu- 
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tions of the United States veade as 


“In all crieinel 


Re 


prosecution, the eceused ehall 
enjoy the right te a apeedy and 


public trial, by an teperttial 

jury of the State and District 
wherein the erime shell heve been | 
soumitted, whieh dlatrier shell 
tave been prevloualy ascertained by 
law, and to he infermed of tie 
ature end tause of the eecupeation: 
to be confronted with the witresees 
against him; to heave compulsory 
process for obtetning witnesses io 
nis favor, end te bave the Aseistence 
of coansel far his defense." 


Zt is very plain end evicant from 
Yeading the Ginth Amendment ther this 
ameccment applies only to trial procedure, 
the defendant, sppellea herein, had plead 
auilty to the charges contained in the 
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information, therefore there is ae fegue 
to the appellee's right ta a speedy and 
public trial by an fepartial jury. There~ 
fore, the Sixth amendment has ao applica- 
tion to presentence proceedings and sentence 
proceedings after a slea of guilty had been 
entered by the appellee herein. 1 would 
follow that he would have no right co 
confront and cross-examine witnessas a2 
guaranteed by the Sixth Amendment at « 
preseatence and senteme proceedings, 

As fer as the wadersigned can deter 
mine, the cose of Williams: v. MN. ¥., 337 
U. & 242 (1949), ts the leading cate on 
the subject and ie almost on all-fours with 
the question presented herein. The Trial 
Judge in tho Williass case, supra, refused 
to follow the jury's recommendation of « 
life sentence end lmposed the death sene 
tence. The U. S. Supreme Gourt in an 
opinion delivered by Mr. Justice Bleck 
affiened the judgment with the following 
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comment 5 


“Tribunals passing on tha guilt of 
the defendant always have been hed, 
ie by strict evitentlary procedura 
Limitations, But both before aad 
Since the American colonics became 
4a mation, caurte in this country aad 
im England practiced a pelicy under 
Which a sentensieg judge could exer- 
cise a wide discretion in the sources 
ane types of evideree used te aseict 
hia in determining the kind end 
extent of punishment to be iaposed 
within Lieite fined by lew. Out-of 
sourt affidavits have been used 
tly, end of course in the 

smaller commnities sentencing judges 
saturally have in mind theie knowledge 
o£ the personalities and backgrounds 
of convicted offenders. A recent 
masifestetion of the historical 
lattitude allowed sentencin 
appear in Mule 32 of the F 
tules of Criminal Procedure. 
tule provides fer consideration dy 
federal judges of reports mace by 
peobation officers containing infere 
metion about a convicted defendant, 
includiag euch iaforaation “ae may 
be helpful im imposing seatence of, 
in granting probation or in the 
eorcectional treatment of tive 
Gefendant. . ‘uta - h be 

A seatenc atge, heacever, 
net confined te the narrow tseuse of 
gaile, Bis task withia fized statu- 
tory or comaetitutional limita is 
ko determine the type and extent af 
penishwent after the iseue of guilt 
kes been determined. Righly rele=- 
vent ~ if not aasential « te bis 
selection of an appropriate sentence 
ie the possession of the fullest 
informetion possible concerning the 
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defendant's life and characteristics, 
Ané medern conceptea individualiaing 
punishment hava mece 1 all the wore 
necegeery that the sentencing judge 
not be denied ae opportunity to 
obtain pertinent information by a 
requirement of rigid adherence te 
Wes ops va Fn oe . 
properly epe e to the trial.” 

“Heder changes in the treat~ 
mont of offenters make 1¢ more neces« 

now than a ceatury ago fer ob<« 
servente of the distinctions in the 
triel and sentencing processes, 
indeterminate sentences end probation 
have resulted in an increase in the 
discretionary powers exercised in 
fixing punt te, In general, 
theese modern changes have not re~ 
aulted in making the tot ef effen« 
éerve barder, Gm the contrary a 
strong motivating ferce for the 
ehenges haa been the belilef thas 
by careful etudy of the lives and 
personalities of convicted offenders 
sany could be Lese severly ished 
ang restored gooner to couplete 
frendem ond uecful citizenship. 
This belief to a large omtent has 
been justified, - 

der the practice of indivie 

—— punishmeste, investigations 
al techniques have been given ean 
important role, Probation workers 
making reports of their Lavestigations 
have not been trained to prosecute 
but to aid offenders. Their reports 
have been given a high value by 
gonacientioue judges who want to 
sentence persons on the best avail« 
able information rather than on 
gueterwork ond inedaquate 
information,” 
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“te deprive sentencing es 
of this kind of tnformatien would 
undermine modems penclogical proce« 
dural policies that have been 
ceutiously adopted threughout che 
nation after carefal consideration 
and experimantetion. We most recog- 
nige that most ef the taformation 
mow relied apon by the judges to 
gulde them in the dntelligent ieposi- 
tion of aentences would be unavatl- 
wole if inforwation were cestricted 
te that given in open court by wit~ 
reeses subject to cross+ernamination. 
Aad the en probation report 
drawn on information ve ee ay 
every awpect of a defendant's Life. 
The wodern type and extent ef this 
information wake totelly wactical 
Le not lapessible open court ceati« 
mony with croes-examination, Such 
a procedure cowld endlessiy delay 
eviminel aduiniatration in @ retriel 
o£ collateral ieseuca.” 

“it ie urged, however, that we 
should Crow 4 comstitutional disting- 
tion au te the precedure for obtein= 
ing informetion where the death sen- 
bence ic imposed. We cannet accept. 
the contention. Leaving @ sentencing 
jucge free to avail himeelf of oure 
gtecourt information in making such 
a featefal chelee of sentences gives 
to hia a bread discretionary power, 
ome susceptible of abage, Bat in 
eongidering whether «a rigid constl~ 
tutional barrier should eraated, 
2t must be remembered that there is 
poreibility of abuse wherever a 
jseze must choose between Life 

morteenment and death. It te eone 
eculed thet no federal conetieurtonal 
objection would have bees possible 


» 3] ~ 


ee 


ESTES eer 


“+ hens 


a} 
' us 


oOo oN AWD NH eh WY BY 


— 
(oo) 


if the judge here hud sentenced 
appellant to death because appel- 
Land's trial menver fmoressed the 
judge that appellant was 2 bad 
risk for society, or Lf the judge 
had sentenced him to death giving 
me season at all. We cannot ray 
that the due-procesa clause rendera 
& sentence votd serely because a 
judge gets additional out-of-court 
information to assist nim in the 
erereise of this awesome power of 
laposiag the death sentence.” 


It is interesting to note that in 
Stete v. Fenton, 341 P.2d 237, 86 Ariz, 
1LL, certiorar! denfed. 4 L.2é2 115, 
ceecounsel for eppaliant, Mr. Ed Morgan, 
attempted to hava United States Supreme 
Covurt grant certiorari. Our Arisone | 
Supreme Court fic the Fenton case stated 
that « trisl court at a presentence 
hearing ie not bound by the strict Lewa 
ef evidence applying ic triale, snd that 
the Triel Judge should bave all the infor- 
mation pogaible a6 to the sccussd’s past 
conduct. (faphasta supplied.) 


‘We are of the opinion that Sule 336, 
should be given # broad interpreta 
thon, and thet the “circvastances’ 
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mentioned therein de not lieit the 
trial court te only e& consi¢erst ion 
of the mitigating or eggravating 
clxreumetaaees of the offense charged. 


a EE 73 idans 394, 253 


Im 1960, in the cage of United States 


af énericn v. Homer Dorhan, 191 F, Supp, 
303, Judge Holtsof# made the following 


statements in rendering his decision. 


"te is not the practices to persit 

the defendant or his counsel or any 
one elee te inupect records of pree 
sentence investigetiona. Such reports 
are treated as confidential dacu- 
wants, They are net public records, 
The reason ie shviews. Such reperte 
im order ko be helpful te the Covert, 
mist of necessity contain a consider~ 
able smount of information that uay 

be obtained, on accession in esnfidence, 
go, too, the Probation Officer met 
feel free to make coaments and sug- 
gestions that eay prove to be of 
velue to the Ceart.” 

“tales of evidence are not 
epplicsble te the fapesition of 
Sentence, in faet, it hag deen che 
traditional prectice, even before 
the system of prasentence Saveetiga~ 
tiene wee introduced, for the Court 
to receive information in eonlidence 
which the Coert mighr oF wight apt 
Gisgclose to che da tense, ae the 
Gourt sae fit, that wight bear upon 
the question of what sentence should 
be imponed. The custom ef Creating 
reports ag confidential documents in 
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merely a continustion of the prior 
practice. if these reporte were 
made public and were avalleble co 
soungel ag @ matter of right, f 
aa gure thet their value would be 
@rch recuced, beacause a great deal 
of information vow generally cone 
tained im them wauld not be availe 
able." 


2. WUNTHER OR KOT IT SAS A VIOLA- 
TION GF OUE PROCESS UNDER THR Foun. 
TUL AMERVMENT TO TRS CONSTITUTION 
OF THE UMLTUD STATES FOR THE FAILURE 
OF TRE TRIAL JONG? To ALLOW THE 
DRPEVDAST, ROBCRT ALFURD, APPELLEE 
WERCIN, TO WITHDRAM BIS PLEA. 


Rule L28 of the Arizona Hules of 


Criminal Precedurns provides aa follows: 


“The Court way in ite dieeretion et 
any time before seatence permit a 
olea of guilty te be withdram, and, 
if judgment of comvietcior bas been 
entered thereon, sat aside such 
judgment, and allow a plea of ast 
guilty, or with the consent of the 
ecunty attorney, allow a plea of 
guilty of a lesaer iecluded offenee, 
er of s lesser Gegree of the offense 
eherged, to be eubstituted for the 
ples ef guilty.” 


This ruie hes been interpreted on 


numerous occesions by the Supreme Court 


ef the State of sizona. In Bake v. 
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Valeonuels, 9 Ariz. 189, 403 ?,2¢ 286, 
erence 

(2965) (The court held that « motion te 
witiéraw a plea of net guilty is eddressed 
te the sound digeretion of the Trial court 
puxeuant te Rule 188 quoted herein end is 
the absence of clear sbuse ef that discre- 
tion ite raling will not be disturbed eon 
appeal.) Ztate v, Jones, 95 Ariz, 4, 


385 F.2d 1019 (1963); State v. Alford, 
G2 Arie. 124, 


State v. Alferd, supre, estates: 


“An superienest appraige) of the 
available evidence frequently indi- 


cates that the chenee of a succesa- 
ful defence ts nagligible. The 
defense —— may then be serving 
his client beet 


ary. L. Rev, 1434, 1441 


ywoarsel, 78 

(Hay 1965), And see ¥ 
7¢ 0. &. App. DB. C. 246, ° 
249 (1944) 


There ia nothing im thie record that 
would indicate the defendact waa induced 
oe 3% « 
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by the authorities to plead gulity with 


the expectation of lesser punishment; the 
vecoré would further reflect thet Alford 


was fully protected by the Court at the 


time the Court gpectfically exemined hin 
segardiag hie change of plea from aet 
guilty to guilty eed that Alford had beer 
fally advised by a fully experienced 
deferse counsel in that the satter had 
been fully dlaecusaed between counsel and 
Alford. 

im Baineberger v. Sstete, WS P.2d 
129 (Nev., 1965), the Bewadsa Court states 
ae follows: 


" .. . & Gi fferent comlenion is 
cast upon claimed constitutional 
viglationa end ether clalws or error 
when, es here, » defendant charged 
with wirder, bes welunterily aad 
with the aseleteace of competent 
court-appointed counsel], entered 2 
plea of guilty ie open court. That 
procedure te ascertain the degree 

of the erims, and fix sentence, is 
errs ~ ae age oe power ef 
& legislature to provice. Seon 
v ; , 46 U0, & 3th, 13 &. ot. 

3 . Ba. 986 (1892), The court 
hearing, tollowing « plea of gulity, 
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ie not «a trial, for the fesue of 
the defendant's gulit is no Longer 
present (Citing casee). The consti-+- 
tutional sategquaerde pecine to « 
fair trial ere greatly diluted in 
significance, for a trial to detere 
wine the ultimate iesuc of innecence 
ex guilt has been waived by the plea 
of gaiity, The presumption of Lare- 
gence has ceased to exist, and che 
defendant stends befere the court 
am atwitted surderer, asking mercy 
and understanding with reapect to 
degree and penalty. If the plea 
of gatlty ie not itself constitue 
tionally infira, tt would appear 
that one who has eo confessed way 
not cely upon the constitution te 
free him.” .. . 


See aleo figrzig v. United States, 
336 F.2d 75, G0 (Sth Cir. 1964)5 Seott v. 
United States, 231 F. Supp. 360 (D.C. 
NM. J. 1964)5 Mekenley vw. Uo ater 
235 F. Supp. 255 (9.0. Le.1964); United 
States v. Svada, 331 F.2d $95 (led Cix, 
1964); Mahler v, Uniced States, 333 F.2¢ 
472 (10th Cir. 1964); Snipe vs Yoitad 


We bi ¢é & 


States, 343 F.2d 25 (Sth Cir, 1965); Bnited 
States vy. Strum, 166 F.2d 413, cert. denied 


$39 U. &. 986 (7th Gir, 1950). 
Nader the Federal tuiecs of Criminal 
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Procedure, Rule 32 (¢) (1), 16 U.S.C. end 
Rule 32 (c}(2) provides that the defendant 
hag ne legal right to withdrew bie ples 
of guilty (idler v. United States, 351 
P.28 S98, (9th Cir., 1965). 

&$ outlined in the Miller cease, eupra, 
there ig net the slightest indication or 
proof from the resord, that the appelles 
hexeis, did not comeit the erlme cherged 
ner is there eny mleteke or inadvertance 


on appellee's pert, aor fear nor fraud 


ner wisrepresentetion practiced against 
him, 


&s is shown in the etatement of 


festa, eppellee herein, first entered 2 
pler of mot guilty. It was only after oa 
therough (aveatigation by appellee's 
Sefense attorney that an application for 
a chenge of plea to guilty was wade and 
granted by the Trial Court. It wes cone 
tended in Nogver v, United States, 268 
F.2é 787, (10th Cie., 1959) that the 
~ 38 « 


éefendant did sot heve en opportunity 


te econtradiet or rebut statements con- 


tained in the presentence foveetigation 


and report; hewever, the ceurt held thet 


this would vet violate due precess and 


fellow Williams vy, People of State of 


Mew York, mupre, 


U.S, ¥. Ptoney, 26 F.2¢ 759, (Sed 
Cis., 1966), contains the following 
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that thie appellee was aet denied hin 
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constitutional righta under the Fearteenth 


Awendment to the Congstitucten, 
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"The cose canes here over well 
travelled ground, This court has 
had eecaston to peas upon appeals 
iavolwing pelntse similar to these 
now orasented upon at least four 
gecasions,., foe SHS sore ve 
Colenna, 3 Cir., oP OF 
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St " ¥ 3 cae... 7 hs ¥. G& Ay 3 ’ * ef 
trates vy. Vauhingten, 3 Cir. wat 
P.2c 277, The applicable principles 
of lew are well settled, A plee of 
guilty i@ @ weiwer of ail nonfuriee 
jictionel defects and defeneas and 
nosetitutes an admission of guiit. 
Conviction and sentence follewing a 
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plea of guilty ere based solely ead 
entirely upon the plea end not upen 
any evidence which may heve been 
ecquired by the proseout: wathori« 
ties. The plea im fteelf {s a con~ 
vietion upon which sentence may be 
tapeseé without further action of 
the court. 

“The withdrewal of a plea of 
guilty Le not w matter of right. A 
motion for leave to withdras a plee 
of guilty and eubstitute a plea of 
mot guilty te addreased to the es 
diseretion of the court and should 
be denied if the defendant knew and 
understood what was being done end 
there were not present any cireane 
stances of force, matieteke, alsep~ 
prehension, fear, inadvertence or 
ignovanes of his righta asd under 
standing of the consequences of 
bis plea." Yaited scetes vy. Colonae, 
supra. 

3. WHETHER OB MOT THE HONORABLE C, A, 
WUECKE EBEED IK FAILING TO FOLLOW 
THE DOCTRINE OF STARE DECISIS. 


The cese of Pillows v. Foople of 


the Ssate of Mew York, supra, has bean 


efted te this court and it is reapectfully 
submitted that thie caee ta to be follewed 
im the case mow pending before this 
Honorable Court. 


it is further eubaitted thet the 
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United States Gistriee Cours, for the 


Bietrict of Axinons, exred ia failing to 
fellew thie case when construing the 
Fourteenth Amenduant te the Conetitut ion 
of the United States, 


The case of ae wv, Peapke of 


ne State of Re oxk, sepra, although act 

soaperaad with the seme legal point, was 

xecently te-affireed in Cpecht v, Patterson 

OL. Sd. 2d 36. 
"Tf ever there ssoutd be an adherence 
te foreer decteivons, it should he ina 
eager of constraction of the Constie 
tution involving the rights of etti- 
BANG ae ee 4 thet inetrument.” 
{Sqows Ce ar , 266 TLL. 395, 
Constitutions do ast change with the 

ywarying tides of public apinioa and desire. 

(itete ox rei Lome wv. Lenglie, 45 Wash. 

Zé 02, 273 PF. 24 464). 
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The undereitgned would Like to point 
oat to che Cowrt thet in Mo. 22249, Decket 
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RLS Karl Hines Rearten, Appellant vs. 
Freak A. Byman, Appellee, Me. W. Rdward 
Morgan fa one of the ettorneye Lor the 
appelient, Karten, and tn thie case is 
eae of the attarneys for the appellee 
Alferd. 

Mr. Morgan in tue brief for appel- 
lant, Marten, on page 29 thareo? gubpita 
anactiy the seme argument ther 1 have 
@abmitted tc the Court herein. Re agrest 
fally thet the lew allows a Trial Jadge 
to inquire inte any type of informet lee 
concerning au accused's beckground and | 
chareacker. 

In seviewing the Trial Court's ections 
end the entire seeord ef thia case, it te 
ebyiowe that there was so obuse of dite 
erstion nor any Genial ef any basic right 
te due preceas. It is also sbvieus thet 
at the time the eppellec glead guilty, 
both the eppellee eed his coungel rheaght 


it wae the only chance they had Co save 
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him from a death sentence. 

If the judgment of the U. S. District 
Court in and for the District of Arizona 
is upheld it would follow conclusively 
that all presentence proceedings become 
adversary in their nature. It is respect- 
fully submitted that this is not what the 
U. S. Constitution and Amendments thereto 
intended nor would it be beneficial to any 
defendant convicted of a crime. 

In effect, the Honorable Judge Muecke 
has, carte blanche, allowed this accused 
to admit and plead guilty to a crime, but 
upon the defendant hearing of some adverse 
fact referred to for purposes of sentencing, 
this is sufficient to allow an accused to 
withdraw his plea and admission of guilt. 
It is respectfully submitted that this can- 
not be the law. 

For the reasons stated herein the 
undersigned earnestly requests that the 


order entered by the Honorable C. A. 
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Huecke be verated and revereed, 
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_) /Setoreey for Appellant 
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CERTLET GAEL OM 


I eertify that, in connection with 
the preparation of this brief, I have 
exenined Rules 18, 19 end 39 af the 
United States Court of Appeals for the 
Wieth Circuit, and that, in wy opinier, 
the foregeicng brief is in full compliance 
with those rules. 
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Seen Lowe 
¥ Attorney for Appellant 
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I hereby certify that a eopy of the 
foregoing Brief for Appellent was served 
upon me thie day of January, 1968, 


LA tteraey for Appellee 
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